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CHAPTER ONE

Constitutional Interpretation

Introduction

[1-01] The Constitution is a short, broadly-phrased text. By necessity, its wording is inherently 
vague. Nonetheless, enjoying the legal status that it does, the Courts are required to interpret 
that wording when deciding the extent, if any, of a breach of the Constitution. What we must 
address is the variety of ways in which the Courts can approach that wording and thereby 
interpret the Constitution. The approach the Courts take to the wording has obvious and 
immense ramifications for the outcome of a constitutional challenge.

[1-02] It is important to note that the interpretive approaches below do not represent any 
historical progression of jurisprudential thought: the Courts have not rejected one view in 
favour of another, progressing down the line from the literal method to, for example, natural 
law. As we shall see all interpretive methods are – to varying extents – still available to the 
Courts to interpret the wording of the Constitution. As Hardiman J stated in Sinnott v Minister 
for Education:

“Tensions are said to exist between the methods of construction summarised in the use of adjectives 
such as “historical”, “harmonious” and “purposive”. In my view, much of this debate is otiose, 
because each of these words connotes an aspect of interpretation which legitimately forms part, but 
only part, of every exercise in constitutional construction.”1

[1-03] The primary methods of constitutional interpretation are as follows. Each is discussed in 
turn below.

1. The Literal Method
2. The Purposive Method
3. The Historical Method
4. The Constitution as a Living Document
5. The Harmonious Method
6. The Natural Law

Exam Focus

[1-04] Essay questions on this topic have appeared frequently on past papers. Typically, you 
will be asked in relation to one or more methods of interpretation. In the majority of past 
papers (but no means all) there is either a question on constitutional interpretation  
the President or the Attorney General. It is therefore a very important topic from an  
exam perspective. 

1  In Curtain v Dail Eireann [2006] 2 IR 556, Murray CJ similarly stated: “This court has, in a number of its 
decisions, referred to criteria governing the correct approach to the interpretation of the Constitution. As is to be 
expected, different interpretative elements are emphasised in individual judgments according to the particular 
context in which questions arise and the particular types of interpretative problem…. A correct balance has to be 
struck between the effect to be given to the literal meaning of particular words and the need to have regard to the 
terms of the Constitution as a whole.”
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  2019 (Oct) – Question 2 (essay): Re Article 45.
  2018 (Oct) - Question 3 (essay): Re natural law. 
  2017 (Oct) – Question 8 (essay): Re historical method.
  2016 (Oct) – Question 6 (essay): Re harmonious method as the only logical method.
  2015 (Sept) – Question 8 (essay): Re whether harmonious method should be abandoned.
  2017 (Oct) – Question 3 (essay): Re Article 45.
  2013 (Oct) – Question 1 (essay): Essay on which method is best.
  2013 (March) – Question 5 (essay): Historical method v living document approach.

1. The Literal Method

[1-05] In one way, this might seem to be the most democratic and least judicially activist of the 
interpretative methods. It essentially says that the exact wording of the Constitution should be 
applied literally as written in the text of the Constitution itself. No reference should be made by 
the Court to any other consideration except that exact text. After all, that is the text which the 
people have ratified by referendum. You can draw attention to this advantage of the literal 
method: it does not invite or allow the Court’s subjective view of what the Constitution should 
mean or really means to colour its interpretation.

[1-06] The difficulty with this approach is obvious: a broadly-phrased and vaguely worded 
document such as the Constitution does not lend itself towards literal interpretation. The only 
occasion when it might do so is when the wording is unequivocal. As we will see below, 
sometimes even where the literal meaning is clear, the Courts have rejected such an interpretation 
in order to take account of other Articles of the Constitution. 

[1-07] In The People (DPP) v O’Shea [1982] IR 384 the Supreme Court used the literal approach 
to say that there was no ban on an appeal by the prosecution against an acquittal in the Central 
Criminal Court. Article 34.4.3 provides that the Supreme Court has the power to hear appeals 
on “all decisions” of the High Court. However, it had always been the case that, because of the 
principle of double jeopardy, if an individual was acquitted in the Central Criminal Court, there 
would be no appeal to the Supreme Court. O’Higgins CJ noted that there was no express 
qualification of the phrase “all decisions” in the Constitution, and there had been no statute 
passed to limit that unfettered right of appeal:

“The Constitution as the fundamental law of the State, must be accepted, interpreted and 
construed according to the words which are used; and these words, where the meaning is plain and 
unambiguous, must be give their literal meaning. Of course, the Constitution must be construed 
as a whole and not merely in parts and, where doubts or ambiguity exist, regard may be had to 
other provisions of the Constitution and to the situation, which obtained and the laws, which were 
in force when it was enacted. Plain words must, however, be given their plain meaning unless 
qualified or restricted by the Constitution itself.”

[1-08] Even here, however, the Court is acknowledging that ‘doubts or ambiguity’ may exist in 
the wording of the constitution, and that only when the meaning is plain and unambiguous 
should the literal approach apply. As Professor Casey has noted, unambiguous wording is not 
all that easy to identify.2 A phrase may seem unequivocal enough when viewed in isolation, but 
when viewed in conjunction with other phrases in the constitution ambiguity can then arise. 
A telling example of this arose in O’Byrne v Minister for Finance [1959] IR 1 where only a bare 

2  Casey, Constitutional Law In Ireland, 3rd ed. (2000), pg 377.
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majority (3:2) of the Supreme Court held that taxing a Judge’s salary was not unconstitutional. 
The Court so held on the basis of an apparent ‘literal’ reading of Article 35.5. However, the 
dissenting minority held the contrary view, again on the basis of their own ‘literal’ meaning of 
the Constitution. As we will see below this case is also an example of the purposive approach.

[1-09] In Irish Times v Ireland [1998] 1 IR 359 the Supreme Court accepted that a literal 
interpretation of Article 34.1 meant that justice must be administered in public unless there was 
an exception provided for by statute. However, the Court noted that Article 34.1 did not exist 
in a vacuum and that other provisions of the Constitution had to be taken into account. Here the 
Supreme Court observed that the requirement under Article 38.1 (i.e. that no person be tried of 
a criminal offence save in due course of law), in the event of a conflict with Article 34.1, must 
take precedence. It found that in the hierarchy of constitutional norms trial in due course of law 
took precedence over the administration of justice in public. This is an example of the Court 
applying a harmonious interpretation over a literal one.3 

2. The Purposive Method

[1-10] With such obvious difficulties in the application of the literal method, the Court has often 
adopted a more intuitive and broadly-based approach to the wording of the Constitution. The 
purposive approach essentially asks what the basic ‘purpose’ behind the constitutional provision 
in question? What did that Article or sub-Article seek to achieve? By asking these questions, the 
Court can then conclude what the meaning of the actual words is. As Gavan Duffy, J stated in 
NUR v Sullivan [1947] IR 77

“The text of a Constitution ought to attempt no more than to mark its great outlines.”

[1-11] Similarly, Costello P stated in AG v Paperlink [1984] ILRM 373:

“The Constitution is a political instrument as well as a legal document and in its interpretation 
the courts should not place the same significance on differences of language used in two succeeding 
sub-paragraphs as would, for example be placed on differently drafted sub-sections of a Finance 
Act. A purposive, rather than a strictly literal approach to the interpretation ... is appropriate”

[1-12] Again, although it is understandable that the Courts might move away from the literal 
method, the flaws in this purposive approach are obvious - what, exactly, is the ‘purpose’ of any 
phrase in the Constitution, and how is a Court qualified to divine that purpose? Might not one 
Court’s view of the purpose of a given provision differ radically from that of a differently 
constituted Court? Nonetheless, a fairly defensible application of this method is evident in 
Murray v Ireland [1985] IR 532 where a married couple, jailed for life for capital murder (of a 
policeman) claimed that their Article 41 family rights (including the right to procreate) were not 
subject to any express limitation in the wording of Article 41. That is, most express rights in the 
Constitution have, as their second clause, an express limitation on that right. For example, the 
right to private property is expressly subject to ‘social justice’ and ‘the common good.’ Article 41 
contains no such limiting clause. Nonetheless, the Court held that Article 41 was not intended 
to be unlimited and discerned an underlying purpose that there be such a limit. 

[1-13] In O’Byrne v Minister for Finance [1959] IR 1 (see above) the majority noted that the 
purpose of not reducing Judges’ pay was to protect judicial independence. In those circumstances 
generally applicable taxes did not affect judicial independence and, consequentially, did not 
amount to an unlawful reduction in remuneration. 

3  Note, that this approach was not followed in Gilchrist & Rogers v Sunday Newspapers Ltd [2017] IESC 18 
(see chapter 4). 
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[1-14] Another example is Tormey v Ireland [1985] 1 IR 289. In this case the plaintiff had been 
sent forward for trial in the Circuit Court. He claimed that the absence of the possibility of a trial 
before the Central Criminal Court (i.e. High Court) was in breach of Article 34.3.1: “the Courts of 
First Instance shall include a High Court invested with full original jurisdiction in and power to determine 
all matters and questions whether of law or fact, civil or criminal.” The Court adopted a purposive 
approach noting that it would be absurd if any case could be diverted to the High Court. It gave 
the example of summary prosecutions. The following passage from Henchy J is instructive:

“The rule of literal interpretation, which is generally applied in the absence of ambiguity 
or absurdity in the text, must here give way to the more fundamental rule of constitutional 
interpretation that the Constitution must be read as a whole and that its several provisions 
must not be looked at in isolation, but be treated as interlocking parts of the general constitutional 
scheme. This means that where two constructions of a provision are open in the light of 
the Constitution as a whole, despite the apparent unambiguity of the provision itself, 
the court should adopt the construction which will achieve the smooth and harmonious 
operation of the Constitution. A judicial attitude of strict construction should be avoided 
when it would allow the imperfection or inadequacy of the words used to defeat or pervert 
any of the fundamental purposes of the Constitution. It follows from such global approach 
that, save where the Constitution itself otherwise provides, all its provisions should be given due 
weight and effect and not be subordinated one to the other. Thus, where there are two provisions in 
apparent conflict with one another, there should be adopted, if possible, an interpretation which will 
give due and harmonious effect to both provisions. The true purpose and range of a Constitution 
would not be achieved if it were treated as no more than the sum of its parts.”

3. The Historical Method

[1-15] Sometimes known as originalism, this approach questions the state of popular thought at 
the time of the passing of the Constitution and/or the constitutional amendment in question. 
By using extra-constitutional materials, we can – with some degree of accuracy – determine the 
state of mind of those who passed the Constitution by referendum. This, in turn, can assist the 
Court in determining the true meaning of the phrases contained therein. For example, in Re 
Article 26 and the Offences Against the State (Amendment) Bill 1940 [1940] IR 470 the Supreme 
Court had to determine whether certain fairly draconian detention provisions might or might 
not be constitutional. In answering the question in the negative, the Court held that at the time 
of the ratification of the Constitution very similar detention statutes were already in force. 
Furthermore, the framers of the Constitution did not expressly prohibit such detention statutes 
from being passed, even though the Constitution does prohibit other types of legislation from 
being passed. Thus, the state of the law, and consequently of the mind of the people, in 1937 had 
a strong bearing on how the Court interpreted the Constitution.

[1-16] Of course, the above example refers to a case that occurred within a few short years of the 
Constitution having been passed, and historical thought for 1937 was still relatively easy to 
discern. Nowadays with legislation 80 years after the passing of the Constitution, it is 
questionable how much stock should be placed in the historical meaning of certain phrases in 
that Constitution. In Norris v AG [1984] IR 26, McCarthy, J expressly drew attention to the 
difficulties in ascertaining the state of mind of the people of Ireland as long ago as 1937. This is 
particularly so in circumstances where the Constitution is regularly praised for being a “living 
document” that flexibly reflects the changing mores and values of society (see below). 

[1-17] Nonetheless, Sinnott v Minister for Education [2001] 2 IR 545 represents a recent 
reiteration of the continuing relevance of the historical method of interpretation. In that case, 
the Supreme Court was charged with interpreting whether or not the phrase “primary 
education” under Article 42 covered those persons older than the traditional age when such 
primary education usually ceased. Hardiman, J stated:



Constitutional Interpretation  5

© City Colleges 2020–21

“If the term “primary education” is construed on a historic basis it is clear that what was in the 
mind of the drafters of the Constitution was the ordinary, scholastically oriented primary education 
represented by the ministerially prescribed National School curriculum. The contrary was not 
submitted. The highly specialised services which, according to the witnesses called on behalf of the 
Plaintiff at the trial he stands in need seem quite different from the ordinary content of “primary 
education” either in 1937 or today.”

4. The Constitution as a Living Document

[1-18] Famously, in McGee v AG [1974] IR 284 Walsh, J drew attention to the flexible nature of 
the Constitution and its ability to reflect and adapt to the changing values of Irish society:

“According to the preamble the people gave themselves the Constitution to promote the common 
good with due observance of prudence, justice and charity so that the dignity and freedom of the 
individual might be assured.

…The Judges must therefore as best they can from their training and their experience interpret 
these rights in accordance with their ideas of prudence, justice and charity. It is but natural that 
from time to time the prevailing ideas of these virtues must be conditioned by the passage of time.”

[1-19] See also O’Higgins CJ in The State (Healy) v Donoghue [1976] IR 325, who held:

“The rights given by the Constitution must be considered in accordance with concepts of prudence, 
justice and charity which may gradually change or develop as society changes or develops, and which 
fall to be interpreted from time to time in accordance with prevailing ideas.... The Constitution did 
not seek to impose for all time the ideas prevalent or accepted with regard to these virtues at the 
time of its enactment.”

[1-20] In Norris v AG McCarthy J made the point that the powers of the Constitution derive not 
just from its own text, but from the people from whom it came. Those people are always 
changing and therefore so too can the interpretation of the Constitution itself:

“Suffice it to say that the Constitution is a living document; its life depends not merely upon itself 
but upon the people from whom it came and to whom it gives varying rights and duties.”

[1-21] This method of interpretation stands in contrast to the historical method. The question 
arises as to which issues or constitutional provisions might be considered as rooted in a 
particular historical viewpoint and which might be considered as subject to the changing values 
of society. Sinnott v Minister for Education attempts, first of all, to state that both approaches 
can co-exist. Murray, J held thus:

“Agreeing as I do with the view that the Constitution is a living document which falls to be 
interpreted in accordance with contemporary circumstances including prevailing ideas and mores, 
this does not mean, and I do not think it has ever been so suggested, that it can be divorced from 
its historical context.”

[1-22] An interesting, and inventive, resolution of these apparently contradictory approaches is 
evident in Zappone v Revenue Commissioners [2006] 2 IR 417. The applicant argued that 
marriage and the right to marry could extend to same-sex couples. This was on the basis that 
nowhere in the wording of the Constitution is the word ‘marriage’ or its cognates expressly 
limited to heterosexual couples. Thus, if the Constitution is indeed a ‘living document’ which 
may ‘gradually change or develop as society changes or develops’, then perhaps ‘marriage’ has 
evolved to cover same-sex couples. Dunne J accepted the view that the Constitution was 
susceptible to changing values and interpretations. The issue, she felt, was whether ‘marriage’ 
was such a concept. The applicant had argued that there was a ‘changing consensus’ on what 



 Constitutional Law6

© City Colleges 2019–20

marriage meant by 2005. Dunne J referred to the Civil Registration Act 2004 which excluded 
same sex couples from marriage. Despite being enacted as recently as 2004, it clearly reiterated 
the interpretation of marriage as constituting a heterosexual marriage only. In those circumstances 
the applicant’s argument was rejected. 

5. Harmonious Method

[1-23] We saw in the People (DPP) v O’Shea that, even in endorsing the literal method, the 
Court drew attention to the possibility of using other provisions of the Constitution when 
interpreting the provision before the Court. Thus, a given constitutional provision must be 
interpreted not only within the four walls of that provision alone, but also by references to other 
relevant provisions in the Constitution. Henchy J’s dissent in O’Shea expressly refers to the 
requirement for harmonious interpretation of constitutional provisions.

“Any single constitutional right or power is but a component in an ensemble of interconnected 
and interacting provisions which must be brought into play as part of a larger composition, and 
which must be given such an integrated interpretation as will fit it harmoniously to the general 
constitutional order.”

[1-24] In some instances, the requirement for harmonious interpretation is evident on the face 
of the Constitution. For example, the right to freedom of expression is expressly subject to public 
order and morality. It does, however, also have to be considered with regard to the right to a 
good name. We will see how the Courts have dealt with this issue in the Chapter on Freedom 
of Expression. 

[1-25] Again, in the context of property rights there are two express provisions contained in the 
Constitution in this regard. Article 40.3 protects the private property rights of the individual 
citizen from “unjust attack”, whereas Article 43 protects the general institution of private 
property, subject to social justice and the common good. Dreher v Irish Land Commission [1984] 
ILRM 94 takes a harmonious approach to these separate provisions by holding that it is only if 
the attack on the citizen’s property has not been for reasons of social justice and the common 
good (Article 43) that it could constitute an unjust attack (Article 40.3).

[1-26] We have already seen the cases of Irish Times v Ireland [1998] 1 IR 359 and Tormey v 
Ireland [1985] 1 IR 289 above. In Irish Times the Court looked at the Constitution as a whole to 
find that the literal interpretation of Article 34.1 must yield to Article 38.1 in the event of a 
conflict. The finding that one constitutional norm ranks superior to the other is unusual. The 
Court first looks to see if both rights can be reconciled in a harmonious manner; but, if that is 
not possible, the Court will apply a hierarchy of norms (as it did here). 

[1-27] The decision Tormey showed the interplay between the harmonious method and the 
purposive method. The finding that it could not have been the purpose of the High Court’s full 
original jurisdiction that any case could be heard in the High Court, was discerned from an 
analysis of the Constitution as whole. 

[1-28] The decision of the Supreme Court in Gilchrist & Rogers v Sunday Newspapers Ltd 
[2017] 2 IR 284 is relevant in this respect. O’Donnell J (speaking for the Court) expressed 
reservations about a ‘hierarchy of rights’:

“I have reservations about the language of balancing of rights and the hierarchy of rights referred 
to in the Irish Times case …. In theory if such an approach is taken, a court would have to try to 
weigh a complete denial of a lower ranked right against a lesser intrusion on a higher ranked right. 
The Constitution gives no guidance as to how this might be done. In truth the Constitution should 
not be too readily interpreted to require any hierarchical ranking of rights with the consequent 
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possibility of subordination of one right to another. The Constitution was intended to function 
harmoniously, and where there were points of potential conflict between the rights and obligations 
provided for, that should be sought to be resolved without the subordination or nullification of one 
provision. There is a danger that this approach could lead to an overriding of constitutional rights 
where their application is inconvenient, or when asserted by unpopular and undeserving parties. 
It should be remembered that essence of constitutional rights is that they call for enforcement 
precisely when inconvenient, contrary to the wishes of the Government, the clamour of the media, 
the public mood more generally, and even the personal wishes of judges themselves. It is easy 
to express any argument in constitutional terms and if by that route Article 34.1 or any other 
constitutional provision could be qualified or disapplied, the Constitution would lose much force.”

[1-29] In O’B v S [1984] IR 316, differing treatment between legitimate and illegitimate children 
in the context of intestacy under the Succession Act was justified on the basis of Article 41 and 
the special position of the marital family. If the Court was to examine discrimination purely 
within the ‘four walls’ of the equality provision, such discrimination could only be allowed if it 
were for differences of physical or moral capacity, or of social function. It is only by recourse to 
harmonious interpretation and reference to Article 41 that the Court could allow the 
discrimination of the illegitimate child. The case is also an example of the (arguably) low priority 
given by the Courts to the equality guarantee in Article 40. We will see this in more detail in the 
chapter on equality. 

6. Natural Law

[1-30] Natural law is a philosophical view that there exists a set of inviolate, unchanging and 
absolute rights and values. Theoretically these rights and values can be deduced by human 
reason. The use of natural law as a method of constitutional interpretation was evident in 
several significant cases. However, since 1995 its use as an interpretive tool has waned 
significantly. In 2018 the Supreme Court remarked that it is an approach which has been 
‘disavowed’. 

[1-31] In Ryan v AG [1965] IR 294, Kenny J noted that Article 40.3.2 enumerates a number of 
particular rights but is prefaced by the phrase ‘in particular’. For that reason, he was able to 
conclude that the Constitution afforded protection to rights other than those which it expressly 
enumerated. This approach was affirmed by the Supreme Court on appeal. Kenny J relied on 
the Christian and democratic nature of the State (as per the preamble) to identify a right to 
bodily integrity. Kenny J stated:

“Natural law is both anterior and superior to positive law or man made law. There are many 
personal rights of the citizen which follow from the Christian and democratic nature of the State 
which are not mentioned in Art 40 at all.”

[1-32] In similar vein, Walsh J, In McGee acknowledged that natural law or human rights are 
not created by law, but rather the Constitution confirms their existence and gives them 
protection. The Constitution itself concedes their existence:

“Articles 41, 42 and 43 emphatically reject the theory that there are no rights without laws, no 
rights contrary to the law and no rights anterior to the law. They indicate that justice is placed 
above the law and acknowledge that natural rights, or human rights, are not created by law but that 
the Constitution confirms their existence and gives them protection. The individual has natural 
and human rights over which the State has no authority; and the family, as the natural primary 
and fundamental unit group of society, has rights as such which the State cannot control. … Both 
in its preamble and in Article 6, the Constitution acknowledges God as the ultimate source of all 
authority. The natural or human rights to which I have referred earlier in this judgment are part of 
what is generally called the natural law. There are many to argue that natural law may be regarded 
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only as an ethical concept and as such is a re-affirmation of the ethical content of law in its ideal 
of justice. The natural law as a theological concept is the law of God promulgated by reason and is 
the ultimate governor of all the laws of men. In view of the acknowledgment of Christianity in the 
preamble and in view of the reference to God in Article 6 of the Constitution, it must be accepted 
that the Constitution intended the natural human rights I have mentioned as being in the latter 
category rather than simply an acknowledgment of the ethical content of law in its ideal of justice.”

[1-33] The problem with the natural law doctrine is immediately obvious: whose natural law 
are we applying? Which religion or set of religious values should be brought to bear when 
interpreting the words of the Constitution. Invocations of natural law can lead to contradictory 
results. For example, in Norris v AG, the Preamble to the Constitution and its mention of the 
Holy Trinity and Jesus Christ was used by the Court as authority for the proposition that natural 
law was equivalent to the teachings of the Church on the issue of homosexuality. Thus, natural 
law involved what we might now consider a very conservative and Catholic interpretation of 
the Constitution. However, in McGee v AG, natural law was invoked by the Court to vindicate 
the right to marital privacy, up to and including the right to purchase contraceptives: an 
interpretation that might be considered ideologically at odds with that of Norris.

[1-34] An example of a natural law approach being taken is Northampton Co Council v 
ABF [1982] ILRM 164. There the Court was concerned with the invocation by an Englishman of 
family law rights which applied to ‘citizens’ under the text of the Constitution. It was noted that 
Article 41 family law rights are expressed as being ‘antecedent and superior to all positive law’. 
These rights were held to be part of what is generally called the natural law. The Court found 
that natural law is of a universal application and applies to all humans equally, be they citizens 
or not.

The Decline of Natural Law

[1-35] In each of the above decisions we see the natural law being used to interpret the 
Constitution accompanied by assertions that the natural law is superior to all positive law. Re 
Article 26 and the Regulation of Information (Services out of the State for Termination of 
Pregnancies) Bill 1995 [1995] 1 IR 1 was different. It concerned a direct challenge to a provision 
of the Constitution on the basis that it (i.e. the constitutional provision itself) was inconsistent 
with natural law. 

[1-36] Following the 14th Amendment on the availability of information on abortion services 
the eponymous bill was enacted to regulate the availability of such information. The President 
referred this bill to the Supreme Court and one of the arguments advanced was that the Bill 
was contrary to the natural law and that the people, by referendum, could not trump the 
provisions of natural law. This argument was rejected by the Supreme Court which found 
that the Constitution was the supreme law. Hamilton CJ, delivering the Court’s decision, 
observed that Articles 5 and 6 of the Constitution declare Ireland to be a sovereign, 
independent, democratic state and that the powers of Government are vested in the institutions 
of the State. The Court also observed that the powers of the Houses of the Oireachtas in 
Article 15 and the powers of the President under Article 26 are clearly expressed as subject to 
the Constitution. In respect of the various unenumerated rights which had been recognised 
by the Courts, the Court noted that the Constitution itself set down the parameters of 
recognising such rights i.e. the ideas of prudence, justice and charity as outlined in the 
preamble. It held that each of the rights identified by the Courts could be implied into the 
Constitution by these values. Thus, the Court found that the people were supreme, and they 
were entitled to amend the Constitution in whatever way they wished. It categorically rejected 
the supremacy of natural law over the Constitution:
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“It is fundamental to this argument (that of Natural Law) that, what is described as the natural 
law is the fundamental law of this State and as such is antecedent and superior to all positive law, 
including the Constitution and that it is impermissible for the People to exercise the power of 
amendment of the Constitution by way of variation, addition or repeal, as permitted by Art 46 of the 
Constitution unless such amendment is compatible with the natural law and existing provisions of 
the Constitution and, if they purport to do so, such amendment had no effect. The Court does not 
accept this argument.”

[1-37] This decision has been strongly criticized by some writers on the basis that it seems to 
ignore a string of previous decisions which affirm that the Constitution recognises the existence 
of fundamental natural law rights. However, you should consider carefully what the Supreme 
Court actually held in this case. While it rejected the idea that the natural law could trump a 
provision of the Constitution, it did not seek to nullify the various rights which had been 
enumerated with reference to the natural law, preferring only to say that those rights could be 
implied by the principles of prudence, justice and charity as contained in the preamble. Those 
principles, it could be argued, are very similar to the natural law. In any event, since this 
decision, the use of natural law in the Constitution has declined. The case represents a watershed 
in the use of natural law theory in constitutional litigation.

[1-38] In YY v Minister for Justice [2017] IEHC 166 Humphreys J invoked the natural law to 
discover an unenumerated right to an effective remedy. He relied upon the natural law theory 
that the Constitution recognises rather than creates rights. In that regard, one of the best sources 
of identifying such rights is the international law. The Supreme Court, however, expressly 
reserved for another day both the question of whether the right to an effective remedy  
was constitutionally protected and the ‘novel theory of identifying rights’ as identify by the  
High Court.

[1-39] The decision in M v Minister for Justice [2018] IESC 14 could perhaps be seen as the final 
nail in the coffin of natural law theory. The Court’s discussion of the matter is not lengthy, but 
having referred to Re Art 26, concludes that the approach has been ‘disavowed’. The issue in that 
case was whether the right to life of the unborn had been protected in the Constitution implicitly 
prior to the insertion of the 8th amendment. The Court held that it was not (see Right to Life 
Chapter). The following passages are worth including in full as they demonstrate the Court’s 
lack of enthusiasm, and outright disapproval, of any natural law theory:

“As the outcome of McGee itself illustrates it is possible to invoke natural law to support 
diametrically opposed conclusions. It is not necessary to discuss these issues at length, however, in 
the light of the decision of this Court in Re Article 26 of the Constitution and the Regulation 
of Information (Services outside the State for Termination of Pregnancies) Bill 1995.[sic] 
In that case counsel assigned by the Court to argue on behalf of the unborn contended in very 
clear terms, relying on this passage in McGee, that the Bill was invalid because it was asserted 
to be contrary to natural law which was itself stated to be the bedrock of the Constitution and the 
ultimate governor of all the laws of men. It was argued that “for so long as the present Constitution 
remains in force, nothing in it, or in any laws passed by the Oireachtas, or any interpretation 
thereof by the judiciary can run counter to the natural law”. These contentions were expressly 
rejected by the Court …

It is not necessary to discuss these interesting philosophical issues further in this case. It was not 
argued that the decision in the Article 26 reference was wrong, or that these statements are in any 
way questionable. It is therefore of some importance that the philosophical approach which under-
pins the dicta in McGee and G v An Bord Uchtala (which in fairness was not fully explored 
in those cases, presumably because the issue was not central to the resolution of the cases), is one 
which in any event has been clearly disavowed by this Court.”
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7. Article 45: Directive Principles of Social Policy 

[1-40] Article 45 - The principles of social policy set forth in this Article are intended for the general 
guidance of the Oireachtas. The application of those principles in the making of laws shall be the care of 
the Oireachtas exclusively, and shall not be cognisable by any Court under any of the provisions of this 
Constitution.

[1-41] Article 45 is an unusual provision. It is entitled ‘Directive Principles of Social Policy’, and 
its terms are intended only for the guidance of the Oireachtas. It is expressly stated that its terms 
‘shall not be cognisable by any Court.’ Therefore, no Act can be struck down as being contrary 
to Article 45. Hogan and White (Kelly: The Irish Constitution) observe that when the Constitution 
was being drafted much of what is now contained in Article 45 was contained in Article 43 – the 
provision dealing with property rights. The transfer of such provisions to Article 45 addressed 
the concern that such provisions could form the basis of positive rights claims in court. In 
O’Brien v Manufacturing Engineering Co Ltd [1973] IR 334 Pringle J rejected the argument that 
part of the Workmen’s Compensation Act 1934 was unconstitutional for failing to safeguard the 
economic interests of the weaker sections of the community (Art 45.4.1). He held that the 
language of Article 45 was clear, and the Courts could not enquire into whether the Oireachtas 
had implemented the principles contained in Article 45. 

[1-42] Broadly speaking the principles contained in Article 45 are directed towards the 
common good. They aim to protect the welfare of the whole people. They promote an adequate 
means of livelihood, equal between men and woman. They seek to prevent the accumulation 
of land, natural resources and essential commodities in small number of individuals.  
They suggest private enterprise shall be encouraged, but not at the expense of the  
common good. They expressly purport to protect the weaker sections of the community. The 
principles are: 

1. The State shall strive to promote the welfare of the whole people by securing and protecting 
as effectively as it may a social order in which justice and charity shall inform all the institu-
tions of the national life (45.1).

2. That the citizens (all of whom, men and women equally, have the right to an adequate means 
of livelihood) may through their occupations find the means of making reasonable provision 
for their domestic needs (45.2.i).

3. That the ownership and control of the material resources of the community may be so distrib-
uted amongst private individuals and the various classes as best to subserve the common 
good (45.2.ii)

4. That, especially, the operation of free competition shall not be allowed so to develop as to 
result in the concentration of the ownership or control of essential commodities in a few indi-
viduals to the common detriment (45.2.iii)

5. That in what pertains to the control of credit the constant and predominant aim shall be the 
welfare of the people as a whole (45.2.iv)

6. That there may be established on the land in economic security as many families as in the 
circumstances shall be practicable (45.2.v)

7. The State shall favour and, where necessary, supplement private initiative in industry and 
commerce (45.3.1)

8. The State shall endeavour to secure that private enterprise shall be so conducted as to ensure 
reasonable efficiency in the production and distribution of goods and as to protect the public 
against unjust exploitation (45.3.2)

9. The State pledges itself to safeguard with especial care the economic interests of the weaker 
sections of the community, and, where necessary, to contribute to the support of the infirm, 
the widow, the orphan, and the aged (45.4.1)
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10. The State shall endeavour to ensure that the strength and health of workers, men and women, 
and the tender age of children shall not be abused and that citizens shall not be forced by 
economic necessity to enter avocations unsuited to their sex, age or strength (45.4.2)

[1-43] While Article 45 may not be capable of invalidating a statutory provision, it is capable of 
informing the interpretation of other constitutional provisions. For example, in Buckley v 
Attorney General [1950] IR 67 the Supreme Court rejected the State’s argument that the 
exigencies of the common good (as deployed in Article 43) were peculiarly a matter for the 
legislature. The Court felt that had this been the drafters’ intent, similar language to that 
contained in Article 45 would have been used. Similarly, in Byrne v Ireland [1972] IR 241 Walsh 
J referred to Article 45 as part of the Court’s finding that the judicial power entitled the Courts 
to enforce the performance by the State of its constitutional duties. The following passage is 
instructive: 

“It is also to be noted that Article 45 of the Constitution ... contains an express provision that the 
application of those principles “shall not be cognisable by any court under any of the provisions 
of this Constitution.” This express exclusion from cognisance by the courts of these particular 
provisions reinforces the view that the provisions of the Constitution obliging the State to act in a 
particular manner may be enforced in the courts against the State as such.”

[1-44] We will see later that the Courts have not recognised any socio-economic unenumerated 
rights. A number of judges have expressed the view that Article 45 reinforces the view that such 
rights were not entitled to be constitutionally protected (see TD v Minister for Education). In 
MEO v Minister for Justice [2012] IEHC 394 Cooke J stated that the only place socio-economic 
rights could be located in the Constitution was in Article 45. As such he held that the Constitution 
did not impose positive obligations in respect of the provision of medical treatment.

[1-45] Perhaps the most well-known application of Article 45 is its role in discovering the 
unremunerated right to earn a livelihood in Murtagh Properties v Cleary [1972] IR 330. In this 
case Kenny J held that while the Courts could not consider Article 45 in the making of laws, it 
could take it into consideration when deciding whether a particular constitutional right exists. 
Article 45.2.i, which spoke of the equal right of men and woman to have an adequate livelihood, 
was then used to recognise the existence of a constitutional right to earn a livelihood. This 
finding, however, is not without its criticism. Hogan J delivered a dissenting judgment in NVH 
v Minister for Justice [2016] IECA 86 in which he questioned whether the right should be 
recognised as legally enforceable given its location in Article 45. One can see the point where an 
unenumerated right is discovered in a part of the Constitution deemed to be non-justiciable. On 
appeal O’Donnell J shared Hogan J’s concern but felt that the issue had been determined by the 
significant body of case-law which recognised the right. 

[1-46] In Kerry Co-operative Creameries Ltd v An Bord Bainne [1991] ILRM 85 (SC) McCarthy 
J held that the construction of the common law doctrine of restraint of trade should be 
informed by Article 45. Similar remarks were made in Landers v Attorney General (1975) 109 
ILTR 1. This was a challenge to a provision which prevented the plaintiff (an eight-year old 
child) from performing on licensed premises at night. Finlay P held that he was entitled to 
look at Article 45.4.2 which imposes upon the State the obligation of endeavouring to ensure 
that the strength and health of workers, men and women, and the tender age of children shall 
not be abused, for the purpose of reaching a general conclusion as to what may fairly be 
embraced by the expression ‘the exigencies of the common good.’ It is also worth noting that 
in Re Article 26 and Part V of the Planning and Development Bill 1999 [2001] 1 ILRM 81 the 
Supreme Court reserved its position on whether the decisions which took account of Article 45 
had been correctly decided. 


