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CHAPTER TWO

Offer and Acceptance

“[B]efore one gets into the business of construing a contract, there must in the first place be a contract to 
construe. In my view the first question is whether this document is a contract”1

Introduction

A contract may be defined as an agreement between two or more parties that is binding in 
law. The agreement generates rights and obligations that may be enforced in the courts. The 
normal method of an enforcement is an action for damages for breach of contract. In 
determining whether parties have reached an agreement, the courts have adopted an 
intellectual framework that analyses transactions in terms of offer and acceptance. For an 
agreement to have been formed, therefore, it is necessary to show that one party to the 
transaction has made an offer, which has been accepted by the other party: the offer and 
acceptance together make up an agreement.

Offer + Acceptance = Agreement

The person who makes the offer is known as the offeror; the person to whom the offer is made is 
known as the offeree.

The Objective approach

In contract law it is what the parties say or do that matters; not, what they mean. The intention 
of the individual is judged by means of their outward conduct. A court will not attempt to 
engage in the futile task of reading the minds of the parties to the contract and will instead look 
at their words or actions in assessing their contractual intentions.

The leading formulation of this principle is found in Smith v. Hughes (1871) LR 6 QB 597 
where Blackburn J. stated that: “[i]f, whatever a man’s real intention may be, he so conducts 
himself that a reasonable man would believe that he was assenting to the terms proposed by 
the other party, and that other party upon that belief enters into the contract with him, the man 
thus conducting himself would be equally bound as if he had intended to agree to the other 
party’s terms”.

Similarly, in The Hannah Blumenthal [1983] 1 All ER 34, Lord Diplock stated that: “[t]o create 
a contract by exchange of promises between two parties ... what is necessary is that the intention 
of each as it has been communicated to and understood by the other (even though that which 
has been communicated does not represent the actual state of mind of the communicator) 
should coincide. That is what English lawyers mean when they resort to the Latin phrase 
consensus ad idem.”

1 Tolan v Connacht Gold Co-operative Society Ltd [2016] IECA 131 at para 46.
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OFFER

Definition of an Offer

It is important not to be taken in by the deceptive familiarity of the words “offer” and 
“acceptance”. While these are straightforward English words, in the contract context they have 
acquired additional layers of meaning.

The locus classicus definition of an offer has been described by Clarke as “[a] clear and 
unambiguous statement of the terms upon which the offeror is willing to contract should the 
offeree decide to accept”2

The essential elements of a valid offer are:

(a) The terms of the offer must be clear, certain and complete;
(b) The offer must be communicated to the other party;
(c) The offer must be made by written or spoken words, or be inferred by the conduct of  

the parties;
(d) The offer must be intended as such before a contract can arise.

The first point to be noted from Clark’s succinct definition is that an offer must be something 
that will be converted into a contract once accepted. If a statement does not have this character 
then it is not an offer. 

Intention to offer

We will firstly look at how the Court will assess whether a party to a contract intended to make 
an offer. Treitel comments that the test is examined objectively by the Courts as to whether the 
party intended to make an offer. Specifically, he comments:

“an apparent intention to be bound may suffice, i.e. the alleged offeror may be bound if his words 
or conduct are such as to induce a reasonable person to believe that he intends to be bound, even 
though in fact he has no such intention.”

In Storer v Manchester City Council [1974] 3 All ER 824 the Court held: ‘In contracts you do not 
look into the actual intent in a man’s mind. You look at what he said and did. A contract is 
formed when there is, to all outward appearances, a contract.’ per Lord Denning.

In Bowerman v Association of British Travel Agents Ltd (The Times, November 24, 1995) the 
parties had booked a trip abroad with the Defendant tour operator. Following the booking, the 
operator became insolvent. They placed a notice in their premises stating:

“Where holidays or other travel arrangements have not yet commenced at the time of failure  
(of the tour operator), ABTA arranges for you to be reimbursed the money you have paid in respect 
of your holiday arrangements.”

The notice was held by the court to constitute a unilateral offer which was capable of acceptance 
when the plaintiff purchased the holiday.

In Lefkowitz v Great Minneapolis Surplus Store 251 Minn. 188,86 N.W. 2d. 689 (1957) the 
defendants placed an advert for fur stoles in a Minneapolis newspaper, stating that on a specified 
day it would sell the remaining stoles (worth $139.50) for $1 each on a first-come, first-served 
basis. The shop refused to sell a stole to the plaintiff, Mr Leftkowitz, on the basis that the advert 
was only intended for women. However, the court was of the opinion that the advert was 

2  Clark, Contract Law in Ireland (8th edn, Roundhall 2016) at 8.
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sufficiently ‘clear, definite and explicit’ and ‘left nothing open for negotiation’. Thus, it 
constituted a valid offer.

In Tolan v Connacht Gold Co-operative Society Ltd the Court of Appeal confirmed that the 
subjective intentions of the parties is of no assistance when it comes to the task of interpreting 
documents which are said to either prove or disprove the existence of a concluded contract:

‘The document ought not to be construed as simply a note or memorandum of what was discussed at 
the meeting on 16th July 2012 just because the Court might prefer the evidence of the representatives 
of the defendant as to what they intended by the document. Their subjective intention does not aid 
its construction by the Court. That, as I have said, must be determined on an objective basis, albeit 
against the backdrop of the surrounding circumstances to give it context since no document exists 
in a vacuum.’3 

Unilateral contract v Bilateral contract

A unilateral offer may be described as an offer capable of being converted into an agreement by 
some clear act of acceptance. Such an offer must consist of a definite promise to be bound. A 
unilateral offer may thus be defined as an offer which involves performance on one side making 
obligatory the promise on the other side.

In Carlill v Carbolic Smokeball Company [1892] 2 QB 484 the defendant company made a 
“smoke ball” which was advertised as a medicinal product. To bolster this claim, the company 
offered in its advertising to pay £100 to any person who caught influenza having purchased and 
used the smoke ball. The advertisement went on to indicate that “as a mark of the manufacturer’s 
sincerity” the sum of £1000 had been deposited with a bank to meet any claims that might be 
made (this was a significant aspect of the case).

The plaintiff purchased a smoke ball, used it, and caught influenza regardless. She sought the 
payment of £100. The company resisted this claim, on the basis that the advertisement was not 
intended to be an offer capable of acceptance: it was, they claimed, a mere “puff” which was not 
intended to create a binding contract. This was rejected by the Court of Appeal, which held that 
the advertisement did in fact constitute an offer: in particular, the reference to the sum of £1000 
could have no other function other than to persuade potential buyers that the offer was made 
seriously and was intended to be binding if accepted.

In Billings v Arnott (1945) 80 ILTR 50 the defendant employer issued a notice in which they 
offered half salaries (up to the sum of £2 a week) to any of their employees who joined the 
Defence forces. The plaintiff was an employee of the defendant who informed them that he 
intended to accept their offer. The company told him that this would not be possible as another 
employee from his department had already joined up and hence he could not be spared. The 
plaintiff went ahead and joined up and subsequently sued on the promise for a period of three 
and a half years. Maguire J. held that the offer was sufficiently clear and precise and that the 
Defendant company were bound by it. Specifically, the Court held that “[t]here was an 
inducement to the employees to join the Defence Forces. The notice I find is unconditional, with 
no reservation to allow a refusal to release any employee...Acceptance was then completed 
when the plaintiff joined the Defence Forces and intimated his intention of so doing on the 16th 

3  Tolan v Connacht Gold Co-operative Society Ltd [2016] IECA 131.

EXAM FOCUS: The Examiner has commended candidates who use the objective test to 
establish whether an offer was seriously meant; specifically, she has commented: “Stronger 
candidates demonstrated a good ability to apply the legal principles set out in these cases to the law – for 
example, by discussing whether a reasonable person would believe the offer was seriously meant” See: 
Question 1, October 2017, Examiner’s Report.
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August 1940”. On that view a contract was completed under which the defendants undertook 
to pay the plaintiff the allowance.

A bilateral contract, by contrast, is one where both parties promise to perform mutual duties 
and both parties are bound.

Invitation to treat

An offer should be distinguished from an invitation to treat, which is a statement made in 
circumstances where it is not intended that a contract will result if the person to whom the 
statement is made indicates his agreement to its terms. The difference is that if the other party 
agrees to the terms of an invitation to treat, the courts will often view this response as an offer. 
An invitation to treat merely invites offers to be made. 

Offer and an Invitation to Treat have been explored in a number of cases, particularly in the 
areas of (a) advertisements, (b) display of goods, (c) auctions (d) tenders, and (e) some other 
limited circumstances. 

The general rule is that an advertisement is an invitation to treat rather than an offer.4  
Advertisements cannot be “accepted” in order to create a binding contract. Rather, an 
advertisement is an invitation to a person to make an offer.

In the case of Minister for Industry and Commerce v Pim [1966] IR 154 a shopkeeper displayed 
a coat in a shop window, together with a notice indicating that credit terms were available. 
Under statute, it was an offence to offer goods for sale on credit terms without those terms 
being fully set out together with the offer. The shopkeeper was prosecuted, and the question 
presented was whether, by displaying the coat, he had offered it for sale, Davitt P. held:

“In one sense it could be described as an offer to sell. In popular terms the coat could properly 
be said to be an offer to the public. In the strictly legal sense, however, the advertisement was 
merely a statement of the cash price at which the defendants were prepared to sell the goods, with 
an indication that certain credit facilities, the exact nature of which were unspecified, would be 
available. This would not constitute an offer to sell which could be made by a contract of sale by 
acceptance.”5

In Pharmaceutical Society of Great Britain v Boots Cash Chemists [1953] 1 QB 401 the 
defendant sold goods in a self-service store. It was prosecuted for selling pharmaceuticals 
other than under the supervision of a qualified pharmacist. This charge presented the issue 
of when the sale was concluded. Was it when the shopper put the goods into his basket, or 
when the cashier took payment for the goods? If the latter time, then no offence was 
committed, since the transactions at the cashier were supervised by a pharmacist. The 
prosecutor argued that the display of goods constituted an offer to sell, which was accepted 
by the shopper taking the goods from the shelf and putting them into the basket: at this 
point, it alleged, the contract was complete. The Court of Appeal rejected this argument in 
finding that the display of goods constituted an invitation to treat, and the consumer offered 
to purchase the goods by bringing them to the cashier. To hold otherwise, the Court noted, 
would mean that the shop could insist that a shopper pay for goods which he had picked up 
and then returned to the shelf: a result at variance with the commonly accepted practice in 
self-service shops. Clark states: that: “The acts of appropriation and approaching the cash 
desk constitute an offer by the prospective purchaser which is accepted by the cashier.”6

4  Paul A. McDermott and James McDermott, Contract Law (2nd edn Bloomsbury 2017) at 27.
5  Minister for Industry and Commerce v Pim [1966] IR 154 at 160.
6  Robert Clarke, ‘Contract Law in Ireland’ 6th edn, Roundhall at 7.
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McDermott comments that the rationale of the rule is “one of convenience. It protects shopkeepers 
who might otherwise be obliged to sell to anyone who saw items in the shop window and came 
into the shop demanding to purchase them. If the shopkeeper had already sold the items to 
another customer, the second customer might attempt to sue him for breach of contract”7.

In Leonard v PepsiCo (Unreported 4 August 1999) (District Court for the Southern District  
of NY) the al-leged offer was part of a Pepsi promotion where points could be collected and 
traded in for various prizes. The television advertisement set out some of these: a t-shirt for 75 
points, a leather jacket for 1450 points and sunglasses for 175 points. It then cut to a teenager 
flying into school in a Harrier jump jet, landing it by the bicycle rack, scaring the teachers and 
attracting the admiring looks of his peers. The caption then read “Harrier Fighter 7,000,000 
Pepsi Points”. The plaintiff, impressed by the advertisement, set out to drink enough Pepsi to 
purchase a Harrier. Although he failed to do so, he discovered that the promotion rules enabled 
additional points to be bought for 10 cents each. The plaintiff then managed to raise $700,000, 
and submitted an order form claiming the Harrier. The defendant company replied stating that 
the ad was merely humorous, and did not constitute an offer capable of acceptance. The court 
on a motion for summary judgment, the court holding that no reasonable person could have 
believed that the advertisement actually offered Pepsi drinkers a fighter plane, ultimately 
accepted this.

In Kennedy v London Express Newspapers [1931] IR 532, the Daily Express invited its readers 
to become registered subscribers, the incentive being that the newspapers offered those who 
registered free accident insurance for 1929. The plaintiff’s wife registered in 1929. An 
advertisement appeared in the newspaper renewing the offer for 1930, stating that registration 
was not needed for anyone who had already registered in 1929. The plaintiff’s wife died as a 
result of an accident in 1930, and the plaintiff sought to recover the insurance payable under the 
alleged contract. However, the defendants claimed that the plaintiff’s wife had failed to satisfy 
one of the conditions, i.e., to take the newspaper out on a daily basis. Nonetheless, the defendants 
conceded that their advertisements constituted an offer, which Ms Kennedy could validly 
accept through registration and taking the newspaper out on a daily basis. Kennedy C.J. was of 
the opinion that the contract was completed when the plaintiff placed an order with the local 
newsagent.

In Wilson v Belfast Corporation (1921) 55 ILTR 205 The defendants passed a resolution on the 
5 August 1914 agreeing to pay half-wages to any of their employees who joined the Defence 
Forces. This resolution was published in the newspapers without the authority of the 
defendants. At a subsequent meeting held on the 23 September 1914 the defendants passed a 
second resolution in which they limited their earlier resolution to those persons who were 
already in their employment on the 5 August 1914. Subsequent to this second resolution  
Mr Wilson entered the employment of the Council and five months later he joined the army. 
He was subsequently killed in action and his widow sued to recover her late husbands promised 
half-pay from the date he enlisted to the date that he was killed in action. The Court found 
against the plaintiff, with O’Connor L.J. concluding that the defendants had not intended to 
make an offer as the publication of the initial resolution in the newspaper had not been 
authorised by the corporation and nor could they have prevented it. In addition the Court 
noted that “Before Wilson joined the army a new resolution had been passed. Even if he saw 
the first resolution, and did not see the second, it makes no difference to him. He had no right 
to assume that the corporation’s resolutions are unalterable: they may change from day to day. 
Therefore, no contract at all was made.”

In Tansey v College of Occupational Therapists, unreported (HC) 27/8/1986 the plaintiff failed 
her Psychiatry exams twice and claimed that the defendant had a contractual relationship with 

7  Paul A. McDermott and James McDermott, Contract Law (2nd edn Bloomsbury 2017) at 26.
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the plaintiff. The defendant published a manual that provided the examination details and that 
stated that two re-sit examinations were permitted. The defendant later amended its rules to 
only allow one examination re-sit in a given period. Details of this amendment were included 
in some, but not all, of the course materials distributed in the year that the plaintiff enrolled. The 
amendment was sent by the defendants to St Joseph’s College, who operated a preparatory 
course for the defendant’s Diploma examinations, as well as the notice of amendment being 
posted on a notice board in the college during the year. The amendment was also pointed out 
to students undertaking the preparatory course. Murphy J. accepted that an examination board 
could make a unilateral offer, however, the plaintiff had not been aware of any offer made by 
the defendant when she enrolled in respect of examination re-sits.

Quotations

The rule regarding quotations and requests for proposals/information is that they will not 
constitute an offer; rather, they constituted an invitation to treat. In Harvey v Facey [1893] AC 552 
the plaintiffs tele-graphed: ‘‘will you sell us Bumper Hall Pen? Telegraph lowest cash price’’. 
The defendants telegraphed back stating that ‘‘Lowest cash price for Bumper Hall Pen £900’’. 
The plaintiffs indicated that they would pay that price. When the defendants refused to sell, the 
plaintiffs sued for specific performance claiming that a valid contract had been made. The Privy 
Council rejected the plaintiffs’ claim and held that the defendant’s telegram was merely an 
indication of the price that they would be prepared to accept should they decide to sell the pen 
in the future; at no point did the defendants say that Bumper Hall Pen was actually for sale.

Similarly, in the case of Boyers v Duke [1905] 2 IR 617 the plaintiff requested the lowest quotation 
the defendant would make for 3,000 yards of canvas. The defendant replied with its lowest cash 
price, and the plaintiff subsequently sent in an order at this price. However, the defendant 
realised that there had been a major clerical error and that the quotation given was excessively 
low and refused to supply the canvas at the initial price quoted. The plaintiff sued for breach of 
contract. Madden J. asserted that a quotation was not meant to be an offer but an invitation to 
treat and that “...a quotation invites an offer which will be honoured or not according to the 
exigencies of his business”.

The inclusion of certain words in the quotation can change what would normally be considered 
an invitation to treat into an offer. This is similar to the rules governing advertisements, display 
of goods, auctions and tenders. In the case of Dooley v Egan [1938] 72 ILTR 155, where the 
question arose as to whether a contract had been concluded in Dublin or in Cork. The plaintiff 
sent a letter on the 22nd of June stating that it could supply the enclosed list of goods at certain 
fixed prices, with the quotation being for immediate acceptance only. The plaintiff attempted to 
rely on Boyers v Duke [1905] 2 IR 617, claiming that this was not meant to be an offer but merely 
an invitation to treat. Meredith J. rejected this argument, despite the use of the word “quotation”. 
The use of the words for “immediate acceptance only and are subject to change without notice” 
had changed the nature of the quotation making it an offer capable of acceptance.

Lotteries

In the case of Carroll v An Post National Lottery [1996] 1 IR 443 it was held that the lottery 
payslip consti-tutes an offer, in circumstances when the defendant offers to sell lottery tickets to 
members of the public who complete the payslips according to the prescribed rules and 
regulations. The offer is then accepted when the member of the public completes the payslip 
and gives it to the Lotto agent together with the appropriate money.

The Canadian Courts take a completely different approach. In Royen v British Columbia 
Lottery [1997] 33 BLR (2d) 246 the plaintiff used historical data from past lottery draws to 
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develop a system for narrowing the odds and planned to purchase one million lottery tickets 
for an upcoming ‘Sweetheart Bonus Draw’. Upon becoming aware of this, the defendant made 
a decision to forbid Lottery agents selling massive amounts of tickets to individual purchasers. 
The plaintiff sued for breach of contract, but Wong J. in the British Columbia Supreme Court 
found that, at best, the defendant had made an invitation to treat as opposed to an offer to the 
general public.

In the Irish case of Horan v O’Reilly and Others [2008] IESC 65, the Supreme Court ruled that 
lottery syndicates can give rise to legal relations. Fennelly J in the Supreme Court made reference 
to the decision of Clarke J in the High Court citing a decision of the Supreme Court of New South 
Wales of 16th August 1989, Cole v Crain S.Ct. NSW 8/89 [1989], where the judge, Young J, observed 
that “the road that a person travels when he wishes to allege a ticket bought at a time when he was unfinancial 
is partly his property is a very hard one.” In that case, the court rejected the suggestion that there was 
a term that “subsequent conduct of the parties showed that the original contract was that the ar-rears 
would be accepted…” The judge found that the contract was that only those members who were 
“financial” when the ticket was purchased would be entitled to share. This logic was not accepted 
in the Irish High and Supreme Courts based on the specific facts of the case.

Termination of offers

An offer that is validly terminated cannot later be accepted and likewise, once and offer has 
been accepted, it cannot be terminated. There are four principal ways in which an offer can be 
terminated: rejection, revocation, lapse of time and death. We will deal with each of them 
sequentially below.

(a) Rejection
When an offer is rejected by the offeree it is thereby terminated outright. Rejection may arise by 
express or implied words or conduct. An offeror is entitled to assume that the offeree has stated 
his position, and to act accordingly. It is often the case that the courts must determine between 
a mere inquiry into altering the terms of an offer, as opposed to a valid counter-offer. In 
Stevenson, Jacques & Co. v McLean (1880) 5 QBD 356 a telegram asking whether delivery 
might take place over a period of four months was held not to be a rejection of the original offer; 
but, merely an enquiry. This case will be discussed in further detail below.

(b) Revocation
As a general rule, an offeror can revoke an offer at any time until it is accepted. This rule 
applies even where an offer states that it will remain open for a specified time. For revocation 
of an offer to become effective it must be communicated to the offeree. It is not enough that 
the offeror has silently changed his mind. However, it is not necessary to show that the offeror 
personally or by an agent communicated the revocation to the offeree: it is enough that the 
offeree became aware of the revocation by whatever channel before his purported acceptance 
of the offer.

Revocation of Bilateral Offers

In Henthorn v Fraser [1892] 2 Ch 27 the plaintiff was given the option to buy property for £750 
pounds which would remain open for 14 days. The following day the vendor’s secretary posted 
a letter of revocation. Subsequent to the posting of the letter of revocation, but before its arrival, 
the plaintiff posted a letter of acceptance. The court held that the contract was formed when the 
letter of acceptance was posted but the revocation letter was not effective until it was received. 
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It is very important to remember that revocation of a bilateral offer must be communicated with 
the Offeree. This point was illustrated in the case of Dickinson v Dodds (1876) 2 Ch. D. 463 In 
that case, a vendor offered in writing to sell a house, the offer to remain open until Friday, June 
12th at 9.00am. On the Thursday, the purchaser was informed by a third party that the house 
may have been sold to another. The purchaser then purported to accept the offer. The Court of 
Appeal held that it was not, and that the purported acceptance came too late: the plaintiff knew, 
as clearly as if he had been told in so many words, that the vendor no longer wished to sell to 
him. This decision has been criticised, in particular on the ground that the purchaser had not 
received sufficiently explicit notice of revocation: “Is the offeree bound by any hint or gossip that he 
may hear, or must he winnow the truth from the chaff? All that can be said is that it is a question of fact 
in each case. Was the information such that a reasonable man should have been persuaded of its accuracy?”8. 
Friel also criticises this as a poor decision and suggests that “[t]here are sound jurisprudential 
reasons for requiring the revocation of an offer to come exclusively from the offeror and not to 
permit the actions of the offeree to determine revocation.”

In Walker v Glass [1979] NI 129 a vendor offered to sell an estate for a specified sum, with 
acceptance to be affected by the payment of a deposit. The offer was expressed to remain open 
until a specified date. The purchaser indicated his intention to avail of the offer; the vendor then 
purported to revoke the offer; and finally, the purchaser paid the deposit. All of this occurred 
before the date specified in the offer. It was held that no contract had come into being. The offer 
could only be accepted by pay-ment of the deposit: consequently, the statement of intention to 
accept the offer was ineffective as an acceptance. The offer was, despite its terms, revocable at 
any time, and the vendor was held to have validly revoked it prior to the purported acceptance 
by payment of the deposit. There was, therefore, no offer in being to be accepted at the time that 
the deposit was paid, and consequently no contract had been concluded.

Revocation of Unilateral offers

There are problems presented by this rule in the case of unilateral contracts. Most contracts are 
bilateral, in the sense that both parties agree to incur obligations under the contract. However, 
some contracts are unilateral: only one party agrees to incur an obligation, but that obligation is 
contingent on some act by the other party. Suppose, for example, that I offer a reward if my lost 
dog is returned. This offer is unilateral: it does not impose any obligations on any other person. 
If, however, some person finds my dog and returns it to me having seen the offer, then there is 
an obligation upon me to pay the reward.

The problems arise when we consider whether revocation is possible after a person has 
commenced performance in accordance with the offer, but before they have completed 
performance. Say that I offer €100 to a person if he finds and returns my lost pen. As he walks 
towards my office, pen in hand, I purport to revoke the offer. Can I validly revoke? Common 
sense dictates no. However, on a straightforward contractual analysis the answer is yes. The 
offer is not one made in return for any consideration: therefore it is revocable at any time until 
accepted. Has the hapless finder accepted the offer by starting out to find the pen? No, because 
where a promise is offered in return for an act, there is no acceptance until the act is complete.

This result is clearly harsh, and ways have been sought to circumvent it. In the English case of 
Daulia v Four Millbank Nominees [1978] Ch 231 it was held by the Court of Appeal that in such 
a situation the offer becomes irrevocable once the offeree has embarked on performance of the 
offer. However, the problems with this ruling are two-fold. In the first place, the holding in that 
case was obiter only, since the offeree had completed performance before the purported 

8  Chesire, Fifoot and Furmston, Law of Contract (12th ed, 1991) p. 59.
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revocation took place. In the second place, the judgment did not discuss in any detail the basis 
on which such a rule could be founded, making it of little value.

The case of Errington v Errington [1952] 1 KB 290 is more directly on point. In that case, a father 
bought a house for his son and daughter-in-law. He paid one-third of the purchase price in 
cash, with the balance borrowed by way of mortgage. He indicated to the son and daughter-in-
law that if they paid the balance of the instalments then he would convey the house to them 
once the final instalment was paid. The father died, leaving the house to his widow. Subsequently, 
the son left his wife. The widow sought possession of the house. The Court of Appeal held that 
no tenancy existed, nor was there any contract requiring the son and daughter-in-law to pay the 
instalments. Nevertheless, the court held that the offer by the father became incapable of 
revocation once the son and daughter-in-law entered into performance, on the basis of an 
implied contract that the offer would not be revoked once performance commenced.

It may be assumed that the same result would be reached in Ireland: that there would be found 
to be an implied promise that the offeror will not revoke the offer once the offeree has started to 
perform. However, there is no direct Irish authority on this point.

(c) Lapse of time

Offers do not remain open indefinitely. The offer may state that it is only open for a certain 
period of time: in this case, clearly it expires at the end of that period. Where an offer does not 
specify its best-before date, then it will be assumed only to remain open for a reasonable time. 
The reason for this rule is clear: it would be intolerable to impose on the offeror the risk of his 
offer being accepted at a much later date, when conditions may have changed beyond 
recognition. 

In Parkgrange Investments v Shandon Park (Unreported, High Court, 2 May 1991), Carroll J. 
asserted that “[a] purchaser who ignores a time limit for accepting an offer runs the risk that the 
offer will lapse”. Where no express deadline has been set by the offeror, acceptance must take 
place within a reasonable time, that being judged on a case-by-case basis.

However, in some circumstances quite a long delay might not result in the lapse of an offer.  
The Irish case of Commane v Walsh (Unreported, High Court, O’Hanlon J., 3 May 1983) 
demonstrates this. In that case, the offer related to the sale of land, in circumstances where the 
parties were already engaged in a related transaction. This offer was held to still be capable of 
acceptance some four months after it was made, since the parties had understood that the 
primary transaction was itself likely to take some time, and had accepted a certain level of delay 
in respect of that transaction. O’Hanlon J observed: 

“The offer when made remained open until it was withdrawn, or until it would be unreasonable 
to hold the purchase to it any longer because of the length of time which had elapsed without 
acceptance. What is a reasonable time is a question of fact depending on the circumstances of each 
particular case.”

Other factors to be examined in looking at the duration of an offer include the means by which the 
offer was made (an offer made by fax being presumably more urgent and time-limited than one 
made by ordinary mail) and the subject matter of the offer (an offer relating to a perishable good, 
or a good whose price is volatile, must be more urgent than one relating to a stable subject matter).

EXAM FOCUS: Candidates will sometimes see in problem questions “we can keep it for you 
until the weekend”. There is no consideration for this promise to keep the offer open, so it is 
not binding and the Offeror is free to revoke the offer. However, it is important that the 
decision to revoke the offer must be communicated to the Offeree before acceptance.



© City Colleges 2020–21

 The Law of Contract12

What is a reasonable time is a question of fact to be determined according to the circumstances 
of each individual case. This is illustrated by the leading English case on this point Ramsgate 
Victoria Hotel Co v Montefiore (1866) LR 1 Exch 109, where the defendant had applied in June 
for shares in the plaintiff company. At the time he also paid a deposit in respect of those shares 
into the plaintiff company’s bank account. Silence ensued until the end of November, when the 
company informed him that the shares had been allocated to him. It was held that his offer to 
buy the shares had lapsed, since the company had not accepted it within a reasonable period of 
time. The case of Walker v Glass [1979] NI 129 is also instructive. In this case the court held that 
the defendant was free to revoke his offer at any time before acceptance by the plaintiff. 

The case of Dooley v Egan & Co (1938) 72 ILTR 155, is a case where the timeline may itself be 
indicated in the offer. In that case the offer was advertised for “immediate acceptance only” and 
subject to change without notice, obviously requiring a very swift response, again what is a 
reasonable time will depend on the circumstances.

The courts will consider the pre-existing relations between the parties in determining what 
constitutes a reasonable period of time. The likelihood is that more latitude will be given to  pre-
existing relationships rather than to those parties who are contracting for the first time.

In Lynch v Governors of St. Vincent’s Hospital (Unreported, High Court, 31 July 1987) the 
plaintiff, a hospital consultant, was offered a new contract with the hospital in February and 
again in September and finally accepted the offer in December. The court noted that the 
forwarding to him by the hospital of a Department of Health circular reminding consultants of 
the final date for entering contracts of appointments confirmed the availability of the offer.

In the Canadian case of Earn v Kohut [2002] MBQB 84, the defendant pleaded guilty to a 
number of criminal charges involving an assault on the plaintiff and offered to settle the 
plaintiff’s claim. Two and a half years later and subsequent to the expiry of the limitation period 
for taking such a civil action, the plaintiff purported to accept the offer. The Court of Queen’s 
Bench of Manitoba, having determined that in the circumstances the offer was not revoked by 
the expiration of the limitation period, went on to consider whether two and a half year was an 
unreasonable length of time for the offer to remain open. Beard J. held that based on the fact that 
there was no urgency on the defendant’s incarceration and inability to pay the plaintiff for a 
period of three years, that the offer was accepted within a reasonable time.

(d) Death

With the Death of the Offeror after acceptance of the offer, the question as to whether or not the 
contract will be performed will depend on the nature of the contract. This rule is applied on a 
case by case basis. The Courts will have regard as to whether the contract be performed, whether 
the death frustrated the contract etc. With the Death of the Offeree, Friel comments that “An 
offer, even one made to the world at large, is made on the assumption that it is to living people and that it 
is not made to dead people” i.e. the offer lapses on the death of the offeree. 

In Re Whelan [1897] 1 IR 575 the deceased had guaranteed the current account of a firm. Whelan 
died in April 1895 but the bank did not find out until November and the account was not closed 
until January 1896. The issue to be determined by the court was whether Whelan’s estate were 
liable for amounts overdrawn on the account after his death. The Court held that advances 
made after his death but before the bank became aware of his death were recoverable, but those 
made after the bank was made aware were not.
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Counter offers

An acceptance must be unequivocal; if different terms are proposed, this is regarded as a counter 
offer, which rejects the first offer. A counter-offer will amount to a rejection of the original offer. 
In many in-stances rejection may be accompanied by an offer with new terms. McDermott 
acknowledges that “[i]f the response to the offer is anything less than a clear and unequivocal 
acceptance of the exact terms of the offer, then the response will be seen as a counter-offer.” 

This can be seen from Hyde v Wrench (1840) 3 Beav 334. In that case, the defendant offered to 
sell an estate for £1,000. The defendant replied with an offer of £950, which was refused by the 
plaintiff. The defendant then purported to accept the original offer of £1,000. Did a contract 
result? The court held it did not: the counter-offer amounted to a rejection of the original offer, 
so that the original offer was terminated and was no longer capable of acceptance.

In the case of Swan v Miller [1919] 1 IR 151 a purchaser offered to buy premises for £4,750, but 
was unaware of a ground rent to which it would be subject of £50. The vendors thought that the 
purchaser was so aware, and replied accepting his offer of £4,750 “plus £50 annual rent”. The 
Court of Appeal held that no contract came into being at this point: the vendor had by this reply 
sought to impose a new term, with the consequence that the reply did not constitute an 
acceptance of the offer; but, rather a counter-offer.

The case of Wheeler v Jeffrey [1921] 2 IR 295 involved the negotiation of a contract under which 
the plaintiffs were to act to sell the defendant’s goods. During correspondence no mention of a 
commencement date was made. On 10 June, the plaintiffs wrote “we agree to carry on your 
agency as from 1 July next.” On 12 June, the defendants wrote indicating that they accepted. 
The issue was whether a contract was formed on 10 or 12 June. The Court of Appeal, reversing 
the King’s Bench Division held the contract was formed on 12 June. The mention of a new 
commencement date had added a new term to the negotiations. But for this, the letter of 10 June 
would have been an acceptance, the law implying commencement within a reasonable time.

The case of O’Mahony & Ors v Promontoria (Gem) DAC [2020] IECA 30 concerned a settlement 
arrangement entered into between the parties. The plaintiffs were developers and borrowed a 
sum of money from AIB bank. The loan was transferred to a number of bodies during the 
economic crisis including NAMA and Promontoria (the Defendants). When the loan was 
eventually sold to the Defendant, the Plaintiffs entered into settlement discussions with them to 
discharge the loan in full. The Plaintiffs offered the sum of €4 million to the Defendants. The 
Defendants rejected this and “invited” the plaintiff to make an offer of or in excess of €6 million 
to which the plaintiff offered subsequently. Following the making of this offer, the Defendants 
sent the Plaintiff an e-mail entitled “Heads of Terms an KYC”. This e-mail was subject to much 
debate in the High Court as to the legal status of this document and whether it amounted to a 
binding agreement. The Defendants replied with an additional document which proposed new 
terms of the agreement. The question for the court was whether the new document amounted 
to a counter offer. The Court held that it must look at the whole of the correspondence and 
decide, whether on its true construction, the parties had agreed to the same terms. 

The Court held:

“That the parties agreed all the essential terms and intended and agreed that all of the terms in the 
email of the 20th June, 2017 were binding. Words used such as ‘terms’, ‘Promontoria approve’, 
‘this deal has been approved’ all connote and demonstrate the finality of the agreement and this 
was their bargain. There was no need for further acceptance, or any further need for discussion or 
negotiation. The wording used and the circumstances of this case are such as to lead me to conclude 
that there is a binding contract ... in this case ...” 
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The Defendant appealed the High Court finding to the Court of Appeal arguing that there was 
not a “un-qualified acceptance of the terms of the offer”. The Court of Appeal agreed with the 
findings of the High Court and held that there was evidence to support the proposition that a 
fully concluded agreement was entered into between the parties.

Mere enquiries

It is important not to conflate the difference between a counter offer and a mere enquiry. A mere 
enquiry mere seeks to enquire as to the terms of the offer; whereas, a counter-offer seeks to alter 
the original offer. A communication may not amount to a counter offer if it can be categorised 
as a mere enquiry. 

This can be seen from Stevenson, Jacques v McLean (1880) 5 QBD 346, where the defendant 
offered to sell goods at a certain rate per ton. The plaintiff replied by telegraph, asking whether 
the defendant would be prepared to accept certain additional terms. When no reply was 
received to this, the plaintiff purported to accept the original offer. The defendant claimed that 
the original offer had been brought to an end by the telegram, which they categorised as a 
counter-offer. This was rejected by the court, which held that the telegram was a mere enquiry 
as to whether the defendant would be prepared to accept different terms, and not an indication 
that the plaintiff was not willing ultimately to accept the terms on offer.

Contractual rules relating to Auctions

In Ireland the position with regard to auctions is to some extent governed by statute, with 
section 58(2) of the Sale of Goods Act, 1893 providing that a sale by auction is complete when 
the auctioneer announces its completion. It is quite clear, therefore, that the bids by purchasers 
amount to offers, which are accepted when the auctioneer brings down the hammer. This has 
two consequences: the auctioneer is not obliged to accept any bid, and any bid may be withdrawn 
before accepted. Section 58(2) of the Sale of Goods Act, 1893 provides:

1. Where goods are put up for sale by auction in lots, each lot is prima facie deemed to be the subject of a 
separate contract of sale;

2. A sale by auction is complete when the auctioneer announces its completion by the fall of the hammer, 
or in other customary manner. Until such announcement is made any bidder may retract his bid;

3. Where a sale by auction is not notified to be subject to a right to bid on behalf of the seller, it shall not 
be lawful for the seller to bid himself or to employ any person to bid at such sale, or for the auctioneer 
knowingly to take any bid from the seller or any such person: Any sale contravening this rule may be 
treated as fraudulent by the buyer;

4. A sale by auction may be notified to be subject to a reserve or upset price, and a right to bid may also 
be reserved expressly by or on behalf of the seller;

5. Where a right to bid is expressly reserved, but not otherwise, the seller, or any one person on his 
behalf, may bid at the auction.

McDermott comments that: “[i]n effect, by commencing an auction without reserve, the 
auctioneer is making a unilateral offer to all of the bidders attending the sale, that he will sell to 
the highest bona fide bidder.9

In Harris v Nickerson (1873) LR 8 QB 286 an Auctioneer advertised that certain furniture would 
be auc-tioned on a particular day. The plaintiff travelled to the auction to buy furniture, but it 
was withdrawn from sale. The Court awarded plaintiff damages for loss of time.

9  Paul A. McDermott and James McDermott, Contract Law (2nd edn Bloomsbury 2017) at 23.
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In Barry v Davies (t/a Heathcote Ball & Co) TLR 31 August 2000(QBD) Two brand new engine 
analyser machines owned by Customs and Excise were put up for auction by the defendant 
auctioneer. Each could be procured from the manufacturer for £14,521 but despite this were 
listed without a reserve price. The auctioneer failed to obtain bids of £5000 and £3000, upon 
which the claimant bid £200 for each machine, but the auctioneer refused to accept these bids 
and withdrew the machines from auction. A few days later the machines were sold for £750 
each through an advert in a magazine. The Plaintiff brought proceedings against the defendant, 
contending that in an auction without a reserve price the auctioneer was bound to deliver the 
goods to the highest bidder. The issue was whether the holding of an auction without a reserve 
price amounted to a contractually binding offer to sell the property to the highest bidder. 

The Court held that the holding of an auction for sale without reserve is an offer by the auctioneer 
to sell to the highest bidder, so the defendant was contractually obliged to sell to the Plaintiff. 
The reasoning behind this was that the auctioneer acted as agent of the owner in the formation 
of the contract with the highest bidder, and this gave rise to a collateral contract with the 
auctioneer himself. There was consideration in the form of detriment to the bidder, as his bid 
could be accepted unless and until it was withdrawn, and benefit to the auctioneer as the price 
was driven up (and also that attendance at the auction is likely to increase if it is said that there 
is no reserve). The Plaintiff was awarded damages reflecting the difference between the value 
of the machines and the price he had bid.

In Tully v Irish Land Commission (1961) 97 ILTR 174 property was auctioned on the basis that 
the highest bidder should be the purchaser, although it was indicated that there was a reserve 
price. A dispute arose as to who had made the final highest bid. The High Court (Kenny J.) in 
addressing the dispute held that the contract of sale was complete when the property is knocked 
down, whether by the traditional hammer or otherwise; and independent of the contract of sale 
itself, there is a separate contract between the vendor and all persons who by bidding at the 
auction accept the conditions of sale which have been advertised:

“When conditions of sale are read, those relating to the conduct of the auction (such as Clause 2) 
amount to an offer and the bidding is an acceptance.” (at 176)

Kenny J. went on to cite with approval the following statement:

“[I]t seems to us that the highest bona fide bidder at any auction may sue the auctioneer as upon a 
contract that the sale shall be without reserve. We think that the auctioneer who puts up a property 
for sale upon such a condition pledges himself that the sale shall be without reserve; or, in other 
words, contracts that it shall be so; and that this contract is made with the highest bona fide bidder; 
and, in case of a breach of it, that he has a right of action against the auctioneer.” (at 177, citing 
Warlow v Harrison (1859) 1 E &E 309)

Kenny J. explained this rule as follows:

‘I am therefore of opinion that clauses 2 and 3 of these conditions were an offer which could be 
accepted so as to create a contractual relation and that there was a contract between the Irish Land 
Commission and the highest bidder at the auction, the contract being that the highest bidder should 
be the purchaser and that if any dispute arose as to any bidding the property would be put up for 
sale at the last undisputed bidding.’

In Warlow v Harrison (1859) 1 E & E 309 the obiter dictum cited above was followed by 
consideration of precisely when a contract was concluded and with whom. In the view of the 
court, there were two distinct contracts to be considered. The advertisement that an auction 
would be without reserve was of no effect as regards the contract of sale itself, being merely an 
invitation to treat in respect of the goods to be sold. However, the statement that a sale was 
without reserve constituted a separate offer, to the effect that the goods would be sold to the 
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highest bidder, and this offer was capable of acceptance by bidding, at which point it would 
form a separate and binding contract. Breach of the promise that the sale would be without 
reserve, as by withdrawing the goods from sale, was therefore a breach of contract as against all 
parties who have bid. However, the only party to suffer any loss would be the highest bidder, 
who would, therefore, be the only party capable of suing on foot of the breach.

Contractual rules relating to Tenders

Friel suggests that “[t]enders are little more than written auctions where people are invited to 
tender an offer to undertake some work or purchase some goods.” The mere advertisement of 
a tender constitutes an invitation to treat. When a supplier puts in a bid in response, this 
constitutes an offer capable of acceptance. Suppose, however, that an advertisement indicates 
that the purchaser will accept the lowest tender, and that the purchaser subsequently fails to do 
so. Just as in the case of auctions, such an advertisement will generally be treated as a separate 
offer, capable of acceptance by submitting a bid, which will then form a separate contract in 
which the purchaser undertakes to accept the lowest bid.

The locus classicus in this area is the case of Spencer v Harding (1870) LR 5 CP 561 an English 
contract law case concerning the requirements of offer and acceptance in the formation of a 
contract. The case established that an offer inviting tenders to be submitted for the purchase of 
stock did not amount to an offer capable of acceptance to sell that stock, but rather amounted to 
an invitation to treat. The Defendants sent out a circular containing the following wording:

“28, King Street, Cheapside, May 17th, 1869. We are instructed to offer to the wholesale trade for 
sale by tender the stock in trade of Messrs. G. Eilbeck & Co., of No. 1, Milk Street, amounting as 
per stock-book to 2503l. 13s. 1d., and which will be sold at a discount in one lot. Payment to be 
made in cash. The stock may be viewed on the premises, No. 1, Milk Street, up to Thursday, the 
20th instant, on which day, at 12 o’clock at noon precisely, the tenders will be received and opened 
at our offices. Should you tender and not attend the sale, please address to us sealed and enclosed, 
‘Tender for Eilbeck’s stock.’ Stock-books may be had at our offices on Tuesday morning. Honey, 
Humphreys, & Co.”

The Defendants did not promise to sell the stock to the highest bidder for cash. The Plaintiffs 
sent a tender to the Defendants which, following the submission of all tenders, was the highest 
tender. The Defendants refused to sell the stock to the Claimants. Willes J. held that the circular 
was not an offer, but merely an invitation to gather tenders, upon which the Defendants were 
entitled to act. No obligation arose as a result of the notice.

Tender notices are regarded as invitations to treat and will frequently include language to make 
clear that they do not constitute an offer for the purposes of the law of contract. McDermott 
comments that “[w]hen an advertisement is published (by the party known as the ‘invitor’) 
seeking to invite tenders from prospective contractors, it will normally be regarded as an 
invitation to treat. When the contractor fills in and returns the tender form, that is regarded as 
an offer which the invitor is free to accept or reject”10.

10  Paul A. McDermott and James McDermott, Contract Law (2nd edn Bloomsbury 2017) at 37.

EXAM FOCUS: The Examiner has previously commented on what she expects to see in an 
answer based on a question relating to auctions: “In particular candidates would be  
expected to explain that generally in an auction the auctioneer invites bids, the bidder then makes 
an offer, and the acceptance is when the hammer falls. Candidates would also be expected to discuss 
what happens when a sale occurs “without reserve”. (See: Question 6(b) October 2015, 
Examiner’s Report
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